Commission /majority reduced one of my penalties from $1,500
to $400 because my conclusions were nonsupported by substan-
tial evidence (6 PMSHRC at 1432).  Therefore, I am obligated,
before issuing this decision, to show that my assessment of a
penalty of $1,000 is supported by the evidence.

Westmoreland's motion first requests that I reconsider
my finding that a violation occurred.  The motion notes that
Westmoreland presented the only testimony by eyewitnesses to
the way the crosscut was mined and that their testimony showed
that the hole in the face of the crosscut was caused by the
"popping out" of coal as a result of the pressure exerted on
the small amount pf coal left standing between the face of the
crosscut and the No. 4 entry (Exh. 4) . Westmoreland agrees
that the distance from the last permanent support to the face
of the crosscut-was 22 feet, as measured by the inspector, but
Westmoreland claims that the alleged distance of 2-1/2 feet by
which the operator of the continuous-mining machine proceeded
beyond permanent supports was accounted for by Westmoreland's
witnesses who said that the second roof bolt from the right
rib was out of line with the other roof bolts by about 2 feet
and that about 18 inches of coal had popped out of the face.

Exhibit 5 shows that if one measures obliquely from the
left side of the cutterhead on the continuous-mining machine
to the operator's controls located on the right side, the dis-
tance is 21 feet^XO inches, instead of the distance of 19 feet
6 inches obtained by the. inspector who measured directly from
the right cutterhead to the operator's controls which are on
the right side of the continuous-mining machine.  Westmoreland
points out that the operator of the continuous-mining machine
testified that the entry was off center and that he was cutting
at an angle to bring the crosscut back into alignment.  West-
moreland argues from the aforesaid facts that the operator of
the miner was 21 feet 10 inches from the face because of the
angle at which the crosscut was mined.  That contention sup-
ports a conclusion that the operator, at most, was only 2
inches inby the last permanent support (22* minus 21'10" = 2"J-

Westmoreland then points out that the hole in the face
of the crosscut was caused by popping or crumbling of the coal.
The^crumbling effect, according to Westmoreland, made an inden-
tation in the face of 18 inches.  That indentation, it is said,
should also be subtracted from the inspector's measurement of
22 feet because the head of the continuous-mining machine did
not cut that 18-inch indentation.  If one subtracts the 18-
inch indentation from the 2-inch distance that 22 feet exceed
21 feet 10 inches, it will be readily seen that the operator
of the miner, instead of being 2 inches inby the second roof
bolt from the right rib, was actually 16 inches outby that
roof bolt.

200^n issues  a decision establishing a
